U.S. Fish and Wildlife Serv., Interior

use permit to conduct exploratory ac-
tivities at any time by sending to the
other a written notice of revocation or
relinquishment. Such notice shall state
the reasons for the revocation or relin-
quishment and shall be sent by reg-
istered mail, return receipt requested,
at least 30 days in advance of the date
that the revocation or relinquishment
will be effective. Revocation or relin-
quishment of a permit to conduct ex-
ploratory activities shall not relieve
the permittee of the obligation to com-
ply with all other obligations specified
in this part and in its special use per-
mit, approved exploration plan and
plan of operation. Reconsideration of
the Regional Director’s actions under
this section may be obtained by em-
ploying the procedures described in
§37.22(c). A request for reconsideration
shall not operate to stay the Regional
Director actions unless such stay is
granted in writing by the Director.

§37.45 Exploration by the U.S. Geo-
logical Survey.

Notwithstanding the requirement
found in §37.21(b) on when exploration
plans shall be submitted, the U.S. Geo-
logical Survey may at any time apply
for a special use permit to conduct ex-
ploratory activities by submitting for
approval one or more exploration plans
in accordance with the requirements of
this part and the Act. No plan sub-
mitted by the Survey will be approved
unless (1) no other person has sub-
mitted a plan for the area involved
which satisfies the regulations of this
part and (2) the information which
would be obtained from the Survey is
needed to make an adequate report to
Congress pursuant to the Act. Sections
37.13, 37.14, 37.22(d)(3), 37.46, 37.47, and
37.54(d) and the provisions of
§§37.22(d)(2), 37.53(e), and 37.54 on proc-
essed, analyzed and interpreted data or
information shall not apply to the Sur-
vey. If authorized to conduct explor-
atory activities, the Survey shall com-
ply with this part in all other respects.
All contractors and subcontractors
used by the Survey to conduct explor-
atory activities shall be subject to all
of the regulations of this part except-
ing 8837.13 and 37.46 and the provisions
of §§37.22(d)(2), 37.53(e), and 37.54 on
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processed, analyzed and
data or information.

interpreted

§87.46 Cost reimbursement.

(a) Each applicant for or holder of a
special use permit issued under this
part shall reimburse the Department
for its actual costs incurred, including,
but not limited to, its direct costs and
indirect costs as established by the in-
direct cost rate of the charging bureau
or office, in publishing, reviewing
(which includes, but is not limited to,
conducting any public hearings there-
on), modifying, and approving or dis-
approving the applicant’s or permit-
tee’s exploration plan(s); reviewing evi-
dence of the permittee’s compliance
with any order given by the Regional
Director under §37.13; preparing and
issuing the permittee’s special use per-
mit; reviewing and acting on the per-
mittee’s plan(s) of operation; inspect-
ing, monitoring, and enforcing the per-
mittee’s compliance with its approved
exploration plan(s), plan(s) or oper-
ation, special use permit and this part;
performing the permittee’s obligations
pursuant to §37.31(a); and identifying,
evaluating and preserving historic, ar-
cheological and cultural resources in
areas to be explored by the permittee;
as further delineated by the Regional
Director.

(b) Each applicant shall submit with
each exploration plan submitted a pay-
ment, the amount of which shall be an
estimate made by the Regional Direc-
tor of the costs which will be incurred
by the Department in publishing, re-
viewing, modifying and approving or

disapproving the applicant’s explo-
ration plan.
(1) If the applicant’s plan is dis-

approved or if the applicant withdraws
its application before a decision is
reached on its plan, the applicant shall
be responsible for such costs incurred
by the Department in processing the
applicant’s application up to the date
on which the plan is disapproved or the
Regional Director receives written no-
tice of the applicant’s withdrawal, and
for costs subsequently incurred by the
Department in terminating the appli-
cation review process. If the costs actu-
ally incurred exceed the estimate paid
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at the time of application, reimburse-
ment by the applicant of such addi-
tional costs shall be due within 30 days
of receiving notice from the Regional
Director of the additional amount due.
If the actual costs incurred are less
than the estimate paid by the appli-
cant, the excess shall be refunded to
the applicant.

(2) If the applicant’s plan is approved,
the applicant shall pay an estimate
made by the Regional Director of the
costs which will be incurred by the De-
partment in preparing and issuing to
the applicant a special use permit. The
first quarterly payment made by the
applicant pursuant to paragraph (c) of
this section will be adjusted upward or
downward, as warranted, to accurately
reflect the actual costs incurred by the
Department in processing the permit.
If an applicant withdraws after its plan
is approved, but before its special use
permit is issued, the applicant shall be
responsible for such costs incurred by
the Department in preparing the appli-
cant’s permit up to the date on which
the Regional Director receives written
notice of the applicant’s withdrawal
and for costs subsequently incurred by
the Department in terminating permit
preparation and issuance.

(3) When two or more applications
are filed which the Regional Director
determines to be in competition with
each other, each applicant shall reim-
burse the Department for such actual
costs incurred in processing its explo-
ration plan and special use permit, if
issued, except that those costs which
are not readily identifiable with one of
the applicants, shall be paid by each of
the applicants in equal shares.

(c) Upon issuance of a special use per-
mit, the permittee shall make an ini-
tial advance payment covering that
current fiscal year quarter and quar-
terly payments thereafter to cover the
actual costs incurred by the Depart-
ment in administering the permittee’s
permit for its duration. Such costs
shall include, but are not limited to,
those direct costs and indirect costs, as
established by the indirect costs rate of
the charging bureau or office, incurred
in reviewing and acting on permittee’s
plan(s) of operation; reviewing evi-
dence of the permittee’s compliance
with any order given by the Regional
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Director under §37.13; preparing and
issuing the permittee’s special use per-
mit; inspecting, monitoring, and en-
forcing the permittee’s compliance
with its approved exploration plan,
plan(s) of operation, special use permit
and this part; performing the permit-
tee’s obligations pursuant to §37.31(a);
and identifying, evaluating and pre-
serving historic, archeological and cul-
tural resources in areas to be explored
by the permittee. Each quarterly pay-
ment will be paid at the outset of the
quarter and will cover the estimated
cost of that quarter as adjusted by the
Regional Director by reason of any ad-
justment warranted by paragraph (b) of
this section or by overpayments or un-
derpayments in previous quarters for
which adjustment has not already been
made. Upon termination of the permit-
tee’s special use permit, reimburse-
ment or refundment of any outstanding
amounts due the Department or the
permittee shall be made within 180
days.

(d) Estimates required by this section
shall be made by the Regional Director
on the basis of the best available cost
information. However, reimbursement
shall not be limited to the Regional Di-
rector’s estimate if actual costs exceed
projected estimates.

(e) All payments required by this sec-
tion shall be made payable to the Serv-
ice. No applicant or permittee shall set
off or otherwise deduct any debt due to
or any sum claimed to be owed to it by
the United States from any payment
required by this section. Overpayments
shall be credited or refunded to the per-
son making them.

(f) When through partnership, joint
venture or other business arrangement
more than one person applies for or
participates in a special use permit,
each shall be jointly and severally lia-
ble for reimbursing the Department’s
cost under this section.

(9) Any lodging, food, communica-
tion, and transportation provided by a
permittee under §37.42 shall be deemed
to be costs paid to the Department in
kind for services rendered in inspecting
and monitoring the permittee’s explor-
atory activities. At the end of each
quarter, the permittee shall furnish the
Regional Director with a report, in a
format approved or prescribed by him,
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on the goods and services provided dur-
ing that quarter, and the names of the
individuals to whom they were pro-
vided.

(h) Any dispute between an applicant
or permittee and the Regional Director
as to costs actually incurred by the De-
partment and charged to the applicant
or permittee shall be finally decided
for the Secretary by the Director,
using the procedures described in
§37.22(c).

§37.47 Civil penalties.

(a) This section prescribes the proce-
dures for assessing a civil penalty for
the violation of any provision of an ap-
proved exploration plan, any term or
condition of the special use permit
issued under §37.23, or any prohibition
contained in this part. The civil pen-
alty remedy afforded by this section is
in addition to all other remedies avail-
able to the Secretary.

(b) Notice of violation. (1) The notice
of violation shall be issued by the So-
licitor and served personally or by reg-
istered mail upon the person named in
the notice (hereinafter the respondent)
or his authorized representative. The
notice shall contain:

(i) A summary of the facts believed
to show a violation by the respondent;

(ii) A specific reference to the provi-
sion, term, condition or prohibition al-
legedly violated; and

(iii) The amount of the penalty pro-
posed to be assessed. The notice may
also contain an initial proposal for
compromise or settlement of the ac-
tion.

(2) The notice of violation shall also
advise respondent of his right to:

(i) Respond to the notice within 45
calendar days from the date of its
issuance by: (A) Undertaking informal
discussions with the Solicitor; (B) Ac-
cepting the proposed penalty or the
compromise, if any, offered in the no-
tice; or (C) Filing a petition for relief
in accordance with paragraph (c) of
this section; or

(ii) Take no action and await the So-
licitor’s notice of assessment. Such re-
sponse must be received by the Solic-
itor on or before the 45th day during
normal business hours at the address
stated in the notice.
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(3) Any notice of violation may be
amended, but any nontechnical amend-
ment will extend the running of the re-
spondent’s 45 day period for response
from the date of the notice to the date
of the amendment.

(4) Acceptance of the proposed pen-
alty or the compromise, if any, stated
in the notice of violation shall be
deemed to be a waiver of the notice of
assessment required in paragraph (d) of
this section and of the respondent’s
right to an opportunity for a hearing
described in paragraph (e) of this sec-
tion.

(c) Petition for relief. If the respondent
chooses, he may ask that no penalty be
assessed or that the amount be reduced
and he may admit or contest the legal
sufficiency of the Solicitor’s charges
and allegations of facts, by filing a pe-
tition for relief at the address specified
in the notice within 45 calendar days
from the date thereof. Such petition
must be received by the Solicitor on or
before the 45th day during normal busi-
ness hours. The petition shall be in
writing and signed by the respondent.
If the respondent is a corporation,
partnership, association or agency, the
petition must be signed by an officer or
official authorized to sign such docu-
ment. It must set forth in full the legal
or other reasons for the relief re-
quested.

(d) Notice of assessment. (1) After 45
calendar days from the date of the no-
tice of violation or any amendment
thereof, the Solicitor may proceed to
determine whether the respondent
committed the violation alleged and to
determine the amount of civil penalty
to be assessed, taking into consider-
ation the information available and
such showing as may have been made
by the respondent. The Solicitor shall
notify the respondent of his determina-
tions by a written notice of assess-
ment, which shall also set forth the
basis for his determinations. The no-
tice of assessment shall be served on
the respondent personally or by reg-
istered mail.

(2) The notice of assessment shall
also advise the respondent of his right
to request a hearing on the matter in
accordance with paragraph (e) of this
section.
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